September 2024 through March 2025 Transparency Reporter
Recent IAG/PAC Opinions, Judicial Decisions, and Legislation Regarding
FOIA and OMA

This report covers recent developments under the Freedom of Information Act (“FOIA”) and
the Open Meetings Act (“OMA”). This includes binding Public Access Counselor (“PAC”)
Opinions, appellate cases, legislative developments, and Public Acts between September
26, 2024 and March 31, 2025.

As you read, watch for the pivotal turning point where the analysis found a violation did or
did not occur. This will go far in understanding how FOIA and OMA are interpreted and will
aid you in your public role.

If you are more of a skimmer, we’ve summarized the “top hits” of the recent decisions. The
following are the “need to know” changes and affirmations seen in the realm of FOIA and
OMA in the last few months:

FOIA

e The PAC reaffirmed that private information of traffic crash witnesses, such as home
phone numbers, are exempt from disclosure under FOIA

e Complaint letter of employees about Administrator to the Commission responsible
for the employment of the Administrator was subject to disclosure under FOIA

e Records provided to the Illinois Law Enforcement Training and Standards Board had
to be produced by the law enforcement department under FOIA

OMA

e Anychangeto the regular meeting schedule that changes multiple meeting dates will
be subject to the 10-day notice requirement in Section 2.03.

Freedom Of Information Act

Public Access Counselor Opinions:

Public Access Opinion 24-012 (October 2, 2024)
Home or Personal Numbers of Traffic Crash Witnesses Exempt from Disclosure

The PAC addressed the exemption of home or personal telephone numbers of witnesses to
traffic crashes and found that the redaction by the CIRDC of traffic crash witnesses’ home
or personal phone numbers was proper under FOIA. Here, the requester, on behalf of a legal
client, sought copies of 911 call recordings and transcripts, tapes, and other documents
related to an April 15, 2024 traffic crash from the Central Illinois Regional Dispatch Center
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(“CIRDC”). The CIRDC responded to the request with copies of 911 audio recordings, but
redacted portions of the calls where the caller gives their name and phone number. The
requester contested the redaction of the names and telephone numbers, explaining that her
client needed the callers’ contact information to question them about the traffic crash. Two
months later, the CIRDC elected to provide the requester with a new copy of the 911 calls
without redacting the witnesses’ names, but still redacting their phone numbers. The
requester still contested the redaction, even after receiving a non-binding decision from the
PAC.

The PAC Opinion explained that Section 7(1)(b) of FOIA exempts “private information” from
disclosure and Section 2(c-5) defines “private information” as “unique identifies, including *
* * home or personal telephone numbers[.]” In the definition of private information, there is
no exception to the exemption of home or personal telephone numbers, like there is for
home addresses or license plates, so the lack of exception for home or personal telephone
numbers is telling.

Further, Section 7(1)(d)(iv) of FOIA exempts from disclosure information that would
“unavoidably disclose the identify of a confidential source, confidential information
furnished only by the confidential source, or persons who file complaints with or provide
information to administrative, investigative, law enforcement, or penal agencies; except that
the identities of witnesses to traffic crashes, traffic crash reports, and rescue reports shall
be provided by agencies of local government, except when disclosure would interfere with
an active criminal investigation conducted by the agency that is the recipient of the
request[.]” First, the PAC emphasized that Section 7(1)(d)(iv) of FOIA is not limited to only
confidential sources. Second, the PAC found that the phrase “identities” cannot be
construed to include a witnesses’ “home or personal telephone numbers” because this
information is expressly exempt under Section 7(1)(b). As such, the PAC concluded that
public bodies do have to disclose the names of witnesses to traffic crashes but retain the
authority to redact their home or personal telephone numbers.

Public Access Opinion 24-014 (December 18, 2024)
Duty to Conduct Reasonable Search for Responsive Records; Duty to Disclose Public
Records

The PAC concluded that the St. Clair County State’s Attorney’s Office (“State’s Attorney’s
Office”) improperly asserted unduly burdensome and failed to establish that it conducted a
reasonable search for records. Here, the requester submitted a FOIA request to the State’s
Attorney’s Office seeking the State’s Attorney’s policies on police-involved shootings and in-
custody deaths and all reports issued from the State’s Attorney’s officer regarding those
cases since 2019. The State’s Attorney’s Office responded that it found no responsive
records. Then, the requester submitted a new request asking for records related to a specific
case. The State’s Attorney’s Office denied that request pursuant to Section 7(1)(f) of FOIA
and the requester contested that denial through a Request for Review. Later, the State’s
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Attorney’s Office provided the requester with a copy of the responsive record, which resolved
the Request for Review.

The requester asked the State’s Attorney’s Office to conduct a new search for the remaining
records he previously requested (as he had now been provided at least one responsive
record related to the original request), but the State’s Attorney’s Office refused to search. A
new Request for Review was filed challenging the reasonableness of the State’s Attorney’s
Office’s search forresponsive records and its failure to disclose responsive records pursuant
to that FOIA request. The State’s Attorney’s Office responded citing Section 3(g) of FOIA for
support that the search would be unduly burdensome.

The PAC explained that under Better Government Ass’n v. City of Chicago, 2020 IL App (1st)
190038, a public body must perform a reasonable search for responsive records under the
circumstances of each FOIA request. Further, it is the public body’s “burden” to show that it
thoroughly searched for responsive records. Mohammad v. Chicago Police Department,
2020 IL App (1st) 190011. Here, the State’s Attorney’s Office failed to provide an explanation
of how they searched for responsive records.

A public body must meet procedural requirements before it asserts an exemption under
Section 3(g). The public body must provide the requester with “an opportunity to confer with
it in an attempt to reduce the request to manageable proportions.” Shehadeh v. Madigan,
2013 IL App (4th) 120742 (quoting 5 ILCS 140/3(g)). Further, “a public body asserting a
section 3(g) exemption must make a clear and convincing showing that the burden of
compliance outweighs public interest in the disclosure of the requested records.” Sargent
Shriver National Center on Poverty Law, Inc. v Board of Education, 2018 IL App (1st) 171846.

Here, the State’s Attorney’s Office did not meet the procedural requirements for an unduly
burdensome request because it did not assert that the request was unduly burdensome,
explain why the request was unduly burdensome or the extent to which the request was
unduly burdensome, or give the requester an opportunity to narrow the request. Therefore,
the PAC concluded that the State’s Attorney’s Office forfeited the ability to deny the request
under Section 3(g) of FOIA and therefore, improperly denied the FOIA request.

Public Access Opinion 24-015 (December 20, 2024)
Duty to Respond to FOIA Requests

Here, on October 28, 2024, the requester sought information from the Illinois Municipal
Retirement Fund (“IMRF”) concerning past FOIA requests submitted to IMRF since
December 13, 2022. The requester then submitted a Request for Review to the Public Access
Counselor on November 5, 2024 alleging the IMRF failed to respond to his FOIA request.

On November 8, 2024, the Assistant Attorney General forwarded a copy of the request to the

IMRF FOIA officer and received no response. Then the Public Access Bureau sent another
copy of the request to the IMRF FOIA officer along with a letter asking whether they received

2027811_1



or responded to the FOIA request, and IMRF did not respond. On November 20, 2024, the
Assistant Attorney General left a voicemail for IMRF’s FOIA officer regarding the request, and
again, the IMRF did not respond. Copies of the FOIA request were sent to the IMRF again on
November 27, 2024, which IMRF did not respond to.

As of December 20, 2024, IMRF has not responded to the original FOIA request from October
28, 2024. Therefore, the PAC concludes that IMRF has violated section 3(d) of FOIA by failing
to respond to the FOIA request within the statutory time period. IMRF is directed to take
immediate action to comply by providing copies of responsive records to the requester.

Public Access Opinion 24-016 (December 27, 2024)
Withholding Letter to Agency asking to Hold a Vote of No Confidence

The PAC held that the City of Chicago Community Commission for Public Safety and
Accountability (“Commission”) improperly withheld a request to the Commission to
investigate and hold a vote of no confidence from another City agency under FOIA. The
requestor asked for a copy of a letter sent to the Commission by current and former Civilian
Office of Police Accountability (“COPA”) employees, asking the Commission to investigate
the COPA Chief Administrator. The Commission asserted that the letter was exempt as a
preliminary document under Section 7(1)(f) of FOIA, an adjudication of employee grievances
under Section 7(1)(n) of FOIA; was prepared in response to an audit under Section 7(1)(m) of
FOIA, an unwarranted invasion of personal privacy under Section 7(1)(c) of FOIA, and would
reveal the identity of individuals who provided information to law enforcement under Section
7(1)(d)(iv) of FOIA.

With respect to Section 7(1)(c) of FOIA, the PAC emphasized that this letter did not bear the
hallmarks of correspondence intended to be confidential or sensitive, as it dealt with public
duties and not private affairs or anything of a highly personal nature. The PAC concluded that
given that the letter concerns the public duties of both the employees and the Administrator
and the low level of private information, the balance of the interest weighed in favor of
disclosure.

With respect to the Section 7(1)(d) exemptions, the PAC determined that the Commission
was not a law enforcement agency and therefore, those exemptions do not apply. Likewise,
when analyzing Section 7(1)(m) of FOIA, the PAC found that the letter does not constitute an
internal audit and material prepared or compiled with respect to an internal audit, as it was
issued independently of any audit the Commission conducted. It emphasized that just
because the Commission may consider the letter when conducting its own audit, that does
not turn or transform this document into an exempt document.

With respect to the Section 7(1)(f) FOIA exemption, the PAC reasoned that while the letter
may have led to a deliberative process by the Commission, there is no indication that the
letter writers have any involvement in a joint decision making process with the Commission
and that disclosure of the letter would not expose the contents of the Commission’s

2027811_1



deliberations on this issue. It also emphasized that this letter was not intra or inter agency,
as it was submitted by a separate public body who has no involvement with the deliberative
process of the Commission. Finally, with respect to Section 7(1)(n) exemption, the PAC
determined that even assuming that the letter could be an employee grievance, that the
letter itself was created before the adjudication took place and existed independent of any
adjudication and therefore, as an underlying complaint or grievance, it would not be exempt
from disclosure. As the PAC rejected all of exemptions asserted by the Commission, it found
the Commission violated FOIA and ordered the production of the letter.

Public Access Decision 25-001 (February 11, 2025)
Duty to Furnish in Electronic Format Specified by Requestor if Feasible

The Public Access Counselor (“PAC”) concluded that the Housing Authority of the County of
DeKalb (the “Authority”) violated the Freedom of Information Act (“FOIA”) by denying the
requestor’s request for records in the specified electronic format. The requestor requested
Excel workbooks for the Authority's fiscal year 2024 and 2025 budgets, but the Authority
provided themin alocked format, which restricted access to certain functionalities. The PAC
determined that the Authority's refusal to provide unlocked copies of the Excel workbooks
was contrary to FOIA requirements.

The PAC analyzed Section 6(a) of FOIA, which mandates that records maintained in an
electronic format must be provided in the format specified by the requester if feasible. The
PAC referenced the Illinois Appellate Court's decision in Fagel v. Department of
Transportation, 2013 IL App (1st) 121841, which emphasized that a request for records in
Excel format includes the ability to fully utilize Excel's functionalities. The Authority had
argued that it maintains the record in a locked format, so that is all they are required to
produce but the PAC emphasized that providing the records in the format maintained by the
public body only becomes an option if it is not feasible to furnish the public record in the
format specified by the requestor. The PAC found that the Authority did not demonstrate that
providing unlocked copies was infeasible or that the records were exempt from disclosure,
leading to the conclusion that the Authority's actions violated FOIA.

Public Access Decision 25-002 (March 28, 2025)
Department’s Own Records Regarding Termination or Resignation Are not Exempt Even
if Covered under Illinois Police Training Act Confidentiality Provision

The PAC concluded that the City of Chester Police Department (“Department”) improperly
denied Mr. Travis Lott's FOIA request for resignation or termination paperwork of police
officers for December 2024 and January 2025. The Department's denial was based on
Sections 7(1)(d)(i), 7(1)(d)(ii), 7(1)(d)(iii)), and 7(1)(d-6) of FOIA, but it failed to provide clear
and convincing evidence to support these exemptions. The Department did not demonstrate
how the disclosure of the records would interfere with law enforcement or administrative
proceedings, nor did it prove that a trial was imminent, or that the records were part of the
Officer Professional Conduct Database.
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Mr. Travis Lott, representing the County Journal, submitted a FOIA request on January 28,
2025, seeking copies of resignation or termination paperwork for Chester police officers for
the specified months. The Department provided payroll history but denied the request for
the resignation or termination paperwork, leading Mr. Lott to file a Request for Review with
the PAC office.

The PAC found that the Department failed to provide any clear and convincing evidence
supporting the claim that the records were created in the course of enforcement
proceedings and a conclusory statement does not meet the standard. With respect to
Section 7(1)(d-6) of FOIA, the Department pointed to the Illinois Police Officer Training Act
and asserted that information within the Officer Professional Conduct Database was
confidential. The PAC reviewed the Illinois Police Officer Training Act and stated while the
database and information in possession or control of the Illinois Law Enforcement Training
and Standards Board (“Board”) that are obtained or disclosed to the Board shall be
confidential, another section of the Illinois Police Officer Training Act specifically states that
“nothing in this Section shall exempt a law enforcement agency from which the Board had
obtained data, documents, materials or other information...from disclosing public records
in accordance with the Freedom of Information Act.” 50 ILCS 705/9.2(c) & (g). The PAC
concluded that the confidentiality provisions of section 9.2(c) of the Illinois Police Officer
Training Act do not apply to the records in question because they are the Department's own
public records, not records in the possession or control of the Board. Notably the PAC found
that evenif the Board had obtained copies of the two contested records and the Board would
be prohibited from disclosing the records, “the records are nonetheless public records of the
Department and subject to disclosure pursuant to FOIA.”

Appellate Court Cases:

McBroom v. Logan County Sheriff’s Office, 2024 IL App (4"") 240377-U (Published
November 22, 2024)
“Public Records” under FOIA

Plaintiff appealed to the Fourth District Appellate Court (“Court”) after the trial court granted
Defendant’s, Logan County Sheriff’s Office (“Sheriff’s Office”), motion to dismiss Plaintiff’s
complaint brought under FOIA. Plaintiff alleged that the Defendant failed to comply with his
“Request for Preservation” of documents related to nutritional information regarding food
served at jail and the Court affirmed the finding of the trial court.

Plaintiff, a pretrial detainee at the Logan County jail, submitted a grievance form stating that
he was “requesting to talk with FOIA/Legal/Dietary” regarding a “Request for Preservation.”
On this form, Plaintiff listed various items he sought, including “recipes and portioning
guidelines for all food prepared by detainees and staff, including any calculation of
nutritional value ‘that has or will be produced, the date the calculation was made, the
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person responsible for the calculation, any nutritional requirements relied on, and anyone
approving or overseeing the calculation,” as well as menus of the food served over the past
two years. The Defendant’s FOIA officer responded and referred the Plaintiff to the Illinois
Administrative Code covering County Jail Standards and attached 10 weekly menus that
included calories for each item.

Plaintiff filed a complaint for injunctive and declaratory relief regarding the response from
the Defendant, alleging that the documents were newly created in response to the request
and that the Defendant failed to disclose various information requested by Plaintiff. The trial
court granted the Defendants motion to dismiss. On appeal, the Plaintiff alleges that the trial
courterred in dismissing his complaint, arguing (1) he submitted a valid FOIA request, (2) the
FOIA officer’s response waived or forfeited any argument the request was invalid, (3) the
request did not require the creation of new records, (4) the request was improperly denied
by an untimely response and failure to provide all responsive documents, (5) he sought
“publicrecords,” (6) the FOIA officer’s affidavit was insufficient, and (7) the failure to produce
items was willful and intentional.

The Court first addressed whether this was a proper FOIA request. Before bringing a suit
under FOIA, there must be a formal request for public records. Harperv. Health Care Service
Corp., 2023 IL App (1st) 220078, 9 47. The Court held that Plaintiff’s request was a proper
FOIA request because he directed his request to “FOIA,” asked for specific documents
maintained by Defendant, the request was sent to the Defendant’s FOIA officer, and the
Defendant treated it as a FOIA request.

Next, the Court analyzed Plaintiff’s argument that his request sought public records and did
not require Defendant to create new records. Case law indicates that a FOIA request must
“reasonable identify a public record and not general data, information or statistics.” Chicago
Tribune Co., 2014 IL App (4th) 130427, 9 33. Further, FOIA does not require a public body to
maintain or prepare a public record it is not already legally required to keep. Barner v.
Fairburn, 2019 IL App (3d) 180742, 9 12. The Court held that the Plaintiff sought general data
orinformation, or was seeking answers to questions and not public records when requesting
“nutritional calculations ‘that has or will be produced, external date relied on in formulating
documents, information as to who made nutritional calculations or oversaw that activity, or
information regarding the date of the activity occurred.”

The Plaintiff then alleged that the Defendant’s affidavit showing it disclosed all documents it
had was insufficient under Illinois Supreme Court Rule 191(a). A Plaintiff “has the burden to
present a sufficiently complete record of the proceedings at trial to support a claim of error.”
Foutch v. O’Bryant, 99 Ill.2d 389, 391 (1984). Here, Plaintiff alleged the affidavit was
insufficient, but the record does not show that Plaintiff ever countered the affidavit.
Therefore, the Court held that the affidavit was sufficient.
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Lastly, the Court addressed the timeliness of Defendant’s response to Plaintiff’s FOIA
request. Under FOIA, a public body shall respond to a FOIA request within “...5 business days
afteritsreceiptof therequest...” 51LCS 140/3(d). Here, the Defendant’s FOIA officer received
the request on Wednesday, February 1, 2023 and responded on Tuesday, February 7, 2023,
which was within five business days. Plaintiff argues that the date should be based on when
the agency received the request, rather than when the FOIA officer obtained the request. The
Court held that the proper date is the date the FOIA officer obtained the request.

Open Meetings Act:

Public Access Counselor Opinions:

Public Access Opinion 24-013 (October 25, 2024)
Notice of a Change in Regular Meeting Dates

This PAC Opinion discusses the notice requirements for a change of date for a regular
meeting under the Open Meetings Act.

Here, the requester submitted a Request for Review alleging that the Village of Marissa (the
“Village”) Board of Trustees (the “Board”) failed to post notice of their change to the schedule
of their regular meetings from the third Monday of the month to the third Wednesday of the
month. The requester alleges that the failure to post notice violated Section 2.03 of OMA.

The PAC explained the notice requirements under Section 2.02 and 2.03 of OMA. Read
together, these sections require a public body to provide 10 days’ notice for changing its
regular meeting dates going forward, but only needs to provide at least 48 hours’ advance
notice to reschedule a single meeting. Section 2.02 provides that a public body must give 48
hours’ notice to the public of any regular rescheduled meeting. Section 2.03 applies to
changes made in regular meeting dates, stating that 10 days’ notice must be posted in a
newspaper of general circulation and at the principal office of the public body or, if no office
exists, at the building in which the meeting is held and notice of the change shall be supplied
to news media who filed an annual request for such notice.

The Board argues that the meeting date changes at their June 2024 meeting were temporary
and not permanent until August 2024, so they were not required to provide notice pursuant
to Section 2.03. Yet, the Board passed a motion at their June meeting “to move the 3rd
Monday of the month meeting to the 3rd Wednesday of the month starting in July until further
notice.” Therefore, the June action changed multiple meeting dates because it did not
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indicate how long the change would last and it was permanent after the Board’s August
meeting.

The PAC concluded that any change to the regular meeting schedule that changes multiple
meeting dates will be subjectto the 10-day notice requirementin Section 2.03. The PAC cites
People v. Latona, 184 Ill.2d 260, 269 (1998) to support its contention that the purpose of
Section 2.03 of OMA would be defeated if a public body could take action to change its
regular meeting dates for an unknown period and not take additional action to verify that the
change would be permanent without complying with Section 2.03. Therefore, the PAC held
that the Board was required to provide 10 days’ notice as required by Section 2.03 after their
June meeting.

The Board alleges that a newspaper reporter for the County Journal was informed more than
10 days in advance of the June meeting changes. Yet, the PAC concluded that this article
does not constitute notice by publication in a newspaper as required by Section 2.03
because the CountyJournalreporter attended the meeting, rather than the Board giving legal
notice to the County Journal.

The PAC concluded that since the Board has subsequently published a legal notice in the

County Journal regarding its changed regular meeting dates, no further action is required to
remedy the Board’s violation of Section 2.03 of OMA.

Appellate Court Cases:

None
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